
DUCISION DP THE UNITED STATUE
WAUHINUITOF. D.C. SOUSE

PILE: u-u~so± DATE: Narad 24, 1977

MATTER OF: Ennett Dairies lcc.

DIGEST:

Protest concerning reasonablenees of contract
prices and adequacy of anticipated competition
in regard to determination not to met amide
procurment for *mmll business Is denied, mince
such actors are busineas judgment. requiring
exercise of broad discretion by contracting
officer which will net be quaasioned by GAO absent
fraud or bad faith.

InvitaVion for bids (SPl) No. DSA1W-76-U-J570 ve issued on
August 31 )1976, by the Dif-ea Supply Agency's Defense Peruonnel
Support CeL.,er (DPSC), Phtladulphia, Pennsylvania. The IT solicited
bids to supply four groups of milk and ice cream products on a
requirements basie to Port JInning, Georgia, for the period December 1,
1976, to May 31, 1977. Group I connisted of milk and milk products
for troop issue and exchange cafeterias; GCoup 1I, of silk and milk
products for coecwissary resale; Group l11l of ica rremc for troop
issue and e-cbange cafeterinal end Croup IV, of ice cre n for cama-
mismary resale.

Thu Mr w~a initially issued *a an unrestricted solicitation.
Upon receipt of the DE I Knett Dairies Ine. (innett), a 11l
business, requested that tb procurent be set side *clueively
for mall business particip&iion. The contracting officer then
determined that, in accordance vith Armed Services Procurement
Asgulation (ASnR) I 1-706.5(a)(1) (1976 ed.), Croup I should be set
asidat'-or mall businesse and forfcliaed tbat determination by the
iemuance of mnd_ nt 0001 to the Inl on September 14 In thin
connection, ASPn I 1-706.5(e)(1) (1976 d.) provide. in pertinent
Part:

"* * * the entire mount of an individual
procurement * * * shall be not aside for
exclusive mal busines. participation * * *
if the contracting officer determines that
there is reasonable .*pcctation that offers
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will be obtaiaed iron a eufficimut ntmer of
respomaible mall b iuse concerna eo tht
_awrds will be mad. st reasonable prices.
Total set-asides shall aot be made lese
mach a reasomable exntatio exismte * * *
Although 1tnt procurfhut history of the item
or misiler item is always Iportant, it in
not the only factor which should bh considered
in determining whether a reasonablaxpectation

Subeequently, the Small Businesm Administration (SM) representative
to DPSC rtecamsunded that thi ndIre procurement be aended to a mall
business get-aide, but tha recoudation em rejected, An appeal by
the SEA reprecentative to the Chief of the Purchasing Office was denied.
On September 24. Kinnett filed a protect with our Office qaginst th
decimion not to restrict the entire procurement.

The contracting officer statees that him determination to met -aside
Group I only was bamad upon a nuber of conmiderations. Since '.70,
the procurement of resale milk and lie rere at Fort leaning, and mince
1973, of troop saue milk and ice creamave ben met aIde exclusilvly
for mall businesm participation. - Ximnnt ha received wary atard
wader thoset molicitations. In the last five procuruimntm of troop iLoue
nilh: (Group I under the present Ifl), Kiunett'a succeusful bid ranged
fron'0 3 percent to 9.9 percent lower than the mecond low bid, averaging
6 percent lier; for resale milk (Group 1), the range was 4 pertent to
15 percent, with a 9.92 perceDc average; for troop ismue ice cram
(Group III) the range vim 22 percent to 65 percent, avereging 43.2
percent; and for remale ice rlrea (Croup IV). the rangupwarn 16. 7
percent to 59 percent, averaing 33.54 percent (these percentages are
computed by dividing the meeond loe bid by the difference between that
bid and Kinnett e low bid). The contracting officer mtates the follow-
ing concerning his preparation of the instant solicitation:

"The Contracting Officer had previously conducted
extensive diecusmcons with induwtry representatives
and othere familir with the industry and thr ugh
thee cnnvereations and bolmtered by his awn experience,
had determined that for a competitive cituatS fn to
exist in the milk area vendorm' offerm should oe
within 61 of each other. The basin behind this
rationale ie that the milk industry is mce of the
mout highly *overrntally regulated businemes In
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the matios. As a ramult, ilk proceomors buy
th ir r_ milk at nearly identical prices In
my gIn gngraphical are. he oadly *lea ts
muich are addd to this price are the vendor's
profit margin after aspen" and his transporte-
tiem costa. * A A"

Tbe contractina officer further states that "Since the principal
additioms to a milk idder' price are his profit and transportation
factors," and mince Kianatt is located 73 tiles nearer to , rt *ensing
than sy other mall business bidder, "It is thus apparent A A * that
Kinn"tt bas a virtual lock-fn ion the procurement * A * bue to this
situation, no competitton soong the bidder. exists and Kinnatt. in
aceuality, hba becom a *mingle source."

Tbe ,contracting officer confteada that, In view of this "mingle
source" status, and mines the large price rangSe in the prior procurt-
jante of the group 1I, ZjU, and Y "it - appear to Indicate that" there
baa ben in fact no eompiteive pressure on Kimstt ei bidding on those
itu le be has been unable to idequately support the rea-onablenems of
Kinnett'. prices. ln this connection, the contracting officer argues
that although he recognisem that the Govertnt .zpectu to .nd does pay
a "pmrstua",~to small busineam by setting aside procur eenti for it.
'uexlusive participation, he is almo bound by the direction of ASPR I
1-300.1 (1976 md.) that "All procurmmtu A * shall be made on a
eompetitive basis to the musisam practicabla extent," and thus masLt
ensure that such "pradu." in fact is determined In an atmosphere
involving thu anoln * ount of competition practicable.

Kinnett contends that thi decision to restrict only *'portion of
the procurefent is "arbitrary,- caprlicous, without rnaeon or foundo-
tios, a*d not baed upon a coniideration of *l1 relevant factor.."
Knnatt arguea that tihe selection Of any percentage price differatial
as a basis for deteribning whether to sat aside a procurement is
improper. Klnett contedu that ASP! 1 1-706.5(a)(1) (1976 ed.)
"does not dead that competitive price, be tendered, but merely
that competitive small business take part in the bidding." In this
connection, Kinett citss ASP£ I 21-126(c)(1) (1976 ad) and ASPA I
3-807(b)(1) (1976 ed.) to support itui argument that the prior procure-
_ nte at Port Beaning ware In fact competitive. ASU! 1 21-126(c)(1)
(1976 ed.) provides in part:
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"A rontract ahall be reported as 'price
competition' if offer. were solicited and
received from at least two rnopensible
offerorm capable of satisfyiag the Covern-
munt's requir---ntu wholly or partially,
and the award or awards vere made to the
offeror or offerore submitting the lowest
evaluated pricsu. * * 0"

ASPi I 3-807(b)(1) (1976 d.) provides:

"Price competition *xists if offers are solicited
and (1) at leart two respoenible offerare (ii) who
can eatiafy the purchaser'. * * * require _nts (iii)
indep ndantly.cantend for a contract to be rwarded
to the responsive and responsible offeror submitting
the lowest evaluated price (iv) by submitting priced
offers responsive to the e*preased requirements of
the solicitation. Wbether therein price competition
for a given procurement is a mutter of Judgment to be
based on evaluation of whether e&cb of the foregoing
conditions (i) through (iv) is satiufied. * * *"

Kinnett points out that neither of thosr regulations sentionasprice
upread, and contends that "buth have been satisfied In every respect."
Kinnett further argues that, in any case, procurements of the it-ms in
question at Fort Benning as small business set-aides had in fact
resulted In reasonable prices, as evidenced by two "Price Reasonable-
ness" memoranda prepared by the contracting officer In coanection with
the last arocuroment of milk and ice crea at Wort Beaning, under which
award was mde to innett. In one, the contraeting officer states:

"Proposed prices are considered fair and reasonable
based on adequate competition received and favorable
comparison with previous price paid. * * 

* * A * *

"* * * the prcpossd award prices are considered fair
snd reasonable."
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In the _eesmd, Ch contracting offieer states that "[bleasd an
adequate ce _titio receivedp price history and eurrunt trmnds the
proposed *aord prices are coasidermd fair and reasnablem.

Kiumett Al" alleges that the prie at which it nhevWd the
previous awards at Fort Sansing were lower than those of other sup-
plier. at faur meighboring uilitae7 lnst:lltions and at supermarket.
in the Fort hsm arear"; that Kinaett' s location should be irrelevant;
and that, had Kinnett known that the cantracting officer war concerned
with the ditferences in bidder.t prices, it would have bil higher than
it did so that Its bid. would have bean closer to the second low bids.

Lo response to K aett's argumentso the contracting officer
states that ha used a 6-percent price renge between mall businee.
bidder only as a guide in determining whethar to act side the procure-

ont, not As a "hard and feat rule"; that when he prepared the two "Price
Raornal-an." umeoranda in iteu he we new to the milk industry and
lacked the xperience and expertise to question prices, rceived; that
three of the "neighboring installatioa" tn which Kimett compaere its
price. under previous ward. are in South (irolina where milk price.
are "historically" higher than in Ceorgia; that Kinnett's comparison
of its prices to comrcial eutlets is inaccurate and irrelevant; that
Kinnett ' location was ouly one consideration in the overall decifiion
procesu; and that the previous large price spread. between Kinnett and
the other bidders indicated that those bidders were not in fact in a
competitive position rather than that Kinnett was intentionally
bidding lower than it otherwiae would have.

In regard to ASPR 5 21-126(c)(1) (1976 ad.), the contracting
officer polate out-that the regulation relates to reporting the extent
-ad kind of a procuremt: competition for statistical purposes only
and does not involve reasonablenecs of price. linally, concerning
ASP! I 3-607(b)(1) (1976 ed.) ,be argues in iffect that "price competi-
tion" does not of itself stuure that award will be made at a reasonable
price, but rather that the A'equacy of much competition Is the key
factor; which he has deteru{ned to be inifficient in previous procure-
ments of milk and ice cram products at Fort JDening.

Bids under I13 No. DSAE13-76-3-8570 were opened on Noevmber 3.
with thet following remultsI
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4perent low reponaive
Orut reat_ 1ble bidder Slse

I (Restricted) Douey Dros. Dairy _mal buatnes

II (Unrestricted) Plav-O-ich, Inc. large business

III (Unrestricted) Kinnett ma11 business

IV (Unrestricted) Kifatt mall busineam

On Novober 14, Kinnett obtained a tewporary restraining order
In the United States District Court for the Middle District of Georgia
against the award of any of the four groups On Roanter 24p the
toeorary restraining order was vacated as to groups I, 11I, and IV,
and a preliminary injunction against the award of Group 11 was .esued
until further order of the court after our Office baa eAde a determina-
tion on Kinnett's protest.

Vnder mactiin 15 of the Small usiZesUkAct, 15 U.S.C. 644-(1970),
mnd its iqulmenting regulations, procurments clearly may be negotiated
with small buxinessee. t higher price. to the Goverrsnt than those tbht
are otherwise obtainable through unreetrictid copetition. See 53 Comp.
GCn. 307 (1973); 41 Coup. Gen. 306, 315 (1961). Iowever, as indicated
in ASPI I 1-406i5(o)(1) (1976 ad.)o the prices at which wards under
those procurneutc are mde must in fact be reasonable See also Park
MAnufacturjna Cinny Century Tool Conan, 3-185330, b-185331, 3-185776,
rpl 16, 1976, 76-1 CFD 260. Moreover, we agree with the contracting

officer that, O. the basis of UnFE 1 1-300.1 (1973 ed.). as nll as the
language of ASPR I 1-706.5(a)(1) (1976 ad.) itself, the price. mut be
arrived at through "adequate," or "sufficient," competition. In this
connection, ASPR I 3-807.1(b)(1)b (1976 d.) provides in port:

"If conditions (i) through (iv) in a [ASPU I
3-807.1 (b)(l) above [quoted above] are met, price
competition may be preumeud to be 'adequate' unless
the purchaser (eLL.' the contracting officer) finda
that:

* * * * *
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(Ij) The low competitor has much a determiative
advantage over the other competitere that he
1. practically limUme to the stimulus of
cmp t tie lc proposing a price * a *."

lee also D ltt rfejj r *nd 6teraee Cepa nv, 3-182635, March 26,
1973, 75-1 CFD

Deteralnation umderhAfl 1 1-706.5Ca)(l) (1976 o.) concerning
both price reasonableneas and whether adequate competition -y
resuonably be anticipated are basictlly buringe. judgment. requiring
the exercise of broad discretion by the contracting officer. See
lon aul C a- n Akron hule Coratn, 3-187024, Nwmber 16,
1076, 76-2 CPD 416; S C4 p . 22S (1965). Therefore, in review-

lng a uet-eaide protest situation, our Office will not *ubutitute
it. judgment for that of the contracting officer and will suutain
deteratnationaconcerning tbose neteru fblent bad faith or fraud.
Tenco Coantruction Company, B-197137, Deceber 21, 1976, 76-2 CPD
512; 43 Co. paO. muz*r

UpOn review of the entire record and consideration of the
positiona mat forth abeve, we annot conclude. that the decision to
met aside only Group I, on the beas that neither adequate competition
nor reasonable prices could reasonably be antiCipted'for the othei
three groups, was arbitrary or made in bad fiith, although it may In
feat be open to question by one whose conclusion based upon the uose
fact. and circumtanceu differs. Moreover, in view of ASPR I
3-807.1(b)(1)b (1976 5d), the use of a price spread concept in
making thoes determinations would not appear to be isproper.

Accordingly, the Froteet in denied.

Deputy Comptroller General
of the United States
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